FELDMAN, WASSER
DRAPER & COX
1307 S. Seventh St,
Past Office Box 2418
Springfield, 1L 62705
217/544-3403

IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
SANGAMON COUNTY, ILLINOIS

THE PEOPLE OF THE STATE OF
ILLINOIS,

Plaintiff,

No.: 90-CF-328
V.

THOMAS MCMILLAN,

Defendant.

DEFENDANT’S MOTION FOR POST-CONVICTION
FORENSIC DNA TESTING PURSUANT TO 725 ILCS 5/116-3 \
Defendant THOMAS MCMILLAN! (“Defendantf’), WhIO‘ isservinga life sentence
for murder, moves this Court, by andsthrough his attorneys, Feldman, Wasser, Drapér
& Coﬁ, and pursuant to 725 ILCS 5/116-3, for entry of an order allowing certain DNA
forensic testing of hair, nail scrapings and clothing evidence, which evidence is in the

State’s custody, and which evidence was not subject to DNA forensic testing at the

time of trial.

! Defendant’s last name is actually spelled “McMillen.” The spelling of
Defendant’s name as “McMillan” in all preceding filings of record has been in error.
A copy of Defendant’s birth certificate is appended hereto as Attachment A.
Defendant requests the court to order the correction of the record. Defendant will use
the correct spelling of his name in the body of this motion, and in the body of
subsequent filings of record, but will, for purposes of judicial efficiency, use the

incorrect spelling of his name in the caption of this Motion, and in subsequent case
captions, until correction is ordered.
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In support of this Motion, Defendant stat.es’ as follows:?
Section 116-3 Authorizes Post-Conviction Testing
Where Such Testing Would Possibly Show Actual Innocence

i. Section 116-3 of the Illinois Code of Criminal‘Procedure [725 ILCS 5/116-
8] provides for post-conviction forensic testing of evidence that was secured in
relation to the ;crial which resulfed in the conviction, when the evidence was
either (a) nof subject at the time of trial to the testing which is now requested,
or, (b) although previously subjected to testing, can Be subjecfed to additional
testing utiliiing a method that was not scientifically évailable ét the time of
trial that provid_es a reasonable likelihood of morelprobative results. A copy 'of
the text of Section 116-3 is appended hefeto as Attachment B.

2. Thj.s 1aW applies to Defendant as he contested his guilt at trial. People v.
O'Connell, 227 T11.2d 31, 37, 879 N.E.2d 815 (2007). There are no time limits
within which Defendant must reqﬁest relief. Peoble v. Price, 345 111. App. 3d

129, 801 N.E.2d 1187, 1191 (2™ Dist. 2003)

- ?References to the common law record in the ﬁnderlying case are referenced
herein as “(C._)”. References to the trial testimony in the underlying case are
referenced herein as “([date]} Tr., pp.___: Testimony of ”). The Downstate Illinois

Innocence Project has obtained through the Freedom of Information Act the police

investigative file. See the Affidavit of William R. Clutter appended hereto as
Attachment C at par. 5. These records have been bates-stamped and collected in
three volumes of three ring binders as well as in a CD Rom in an adobe document that
is searchable by bates number. Defendant’s counsel, upon request, will provide the
Court and the State’s Attorney a copy of the CD Rom and an index to the documents
on the CD Rom and access to the bound documents. References herein to these records
are referenced herein as “(FOIA # ).
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3.

4.

Under Section 116-3(a), Defendant must present a prima facie case that:

(1) identity was the issue in the trial Whlch resulted in his
conv1ct1on and

(2) the evidence to be tested has been subject to a chain of custody
sufficient to establish that it has not been substituted, tampered
with, replaced, or altered in any material aspect.
Once that prima facie case has been met, this Court “shall allow the testing
under reasonable conditions designed to protect the State’s interests in the
integrity of the evidence and the testing process upon a determination that:
(1) the result of the testing has the scientific potential to produce
new, noncumulative evidence materially relevant to the
defendant’s assertion of actual innocence even though the.results

" may not completely exonerate the defendant;

(2) the testing requested employs a scientific method generally
accepted W1th1n the relevant scientific community.

Identity As An Issue At Trial:. Cases ré\(iewing the element of whether
identity was at issue in a defendant’s trial are discussed in Price, 801 N;E.Zd at
119841199. These cases establish that Whel;e a défendant maintains thatAhe did
not commit the charged crime and thét the occurrence witnesses who testified
that the defendant did commit the crime were lying, a defendant has
established that identity was the central issue. As discussed\in more detail
below, Defendant has consistently maintained hisinnocence, testified in his own
defense at trial, denying .his guﬂt and putting on an alibi defense, and

challenging the veracity of the occurrence witness against him. I
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Chain of Custody: With regard to estabhshmg chain of custody, People v.

Travis, 329 I11. App. 3d 280, 285, 771 N.E.2d 489 (4* Dist. 2002) notes that “[i]t
asks too much to requlre petltlomng defendant in these cases to plead and prove
proper chain of custody at the outset, for the evidence at issue Wilil undonbtedly
have been within the safekeeping of the State, not the defendant.” In Peonle

v. Sanchez, 363 Il1l.App.3d 470, 478, 842 N.E.2d 1246 (2™ Dist. 2006), the

appellate court, relying on Trauis, held that the defendant's motion, which

simply stated that the evidence to be tested had been in ‘the continuous
possession of law enforcement agencies, “is faeially sufficient with respect to the
chain-of-custody requirement.”

As indicated in paragraph 10 of the Afﬁdavit of William R. Clutter, \
Attachment C hereto, Director of Investigations of the Dewnstate Innocence
Project, attesting to the fact that during his post conviction work on the case at

bar, he was assured on August 15 2008, by Captam Thomas P. Hendrickson of

~ the' Sangamon County Sheriff's Office that all physical evidence obtained in the

homicide investigaiion has been secured by the Sheriffs Office andi that the
chain of custody had been maintained.

The ev1dence for which Defendant is asking testing must, by law, be in
the custody of the State. Section 116-4 of the Ilhn01s Criminal Code prov1des

that in cases of homicide under Article 9 of the Criminal Code, the offense of

conviction in the case at bar:
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a law enforcement agency or an agent acting on behalf of the law
enforcement agency shall preserve, subject to a continuous chain of -
custody, any physical evidence in their possession or control that is
reasonably likely to contain forensic evidence, including, but not limited
to, fingerprints or biological material secured in relation to a trial and
with sufficient documentation to locate that evidence.

[725 ILCS 5/116-4(a)] To be exerﬁpted from this obligation, law enforcemenf

must petition the court, with notice to the defendant; to destroy or discard the

evidence. [725 ILCS 5/116-4(b)] No such petition has been filed ‘in this éase.

Under Section 116-4, the evidence must be retained until January 1, 2006, or

" completion of a sentence, including any mandatory supervised release term,

whichever is later. v D‘e'fendant is serving\a life sentence, thus the evidence must
still be retained by law enforcement.
The evidence requésted fé be tested in the _éase at 'bar has and sho_uldb be

subject to a sufficient chain of éustody.- |
Material ReleVaﬁqe to a Claim of Actual Innocence: “[E]vidence whichis
‘materially relevanf’ to a cliefeindant‘s‘ claim of actual inﬁocence is simply.
evidence which tenas to significantly‘ advance that claim.” People v. deory, 197
T11.2d 203, 213, 756 N.E.2d 804 (2001). The evidence dbes not have to have the
potential to complefeiy exonerate the petitiohing defendant. People v. Gibson,
357 111. App. 3d 480, 487-88, 293 111 Dec. 571 (4£h Dist. 2003)(citiné Savory).

- Whether ‘the' reqﬁ'ested DNA tesﬁng will provide materially relevant

evidence of actual innocence “requires a consideration of the evidence introduced

Page50f 2720 Sangamon County-No. 90 CF 328



L LT

J oL

I S

AR

-

N D D R B

FELDMAN, WASSER
DRAPER & COX
1307 S. Seventh St.
Post Office Box 2418
Springfield, IL 62705
217/544-3403

at trial, as well as an assessment of the evidence defendant is seeking to test.”
Id. at 214. It does not matter that the result of the requested test will be
favorable or not. Price, 801 N.EZd at 1192. In addition, a court must be

“cautious not to ‘collapse’ [its] consideration of a defendant’s 116-3 motion and

' defendant’s claim of actual innocence into a single analysis.” Price, 80 1NE.2d

at 1193.

| As discussed in more detail in 'this Motion,_ given the iaék‘of physical
evidence connecting Defendant to the crime, and the questionable testimony of .
the State’sbkey Witness WhO'WaS the only oqcurrenée witness, which testimoﬁy
this Witnesé has .now recanted, the DNA testing of hair, nail scraping and
clothing evidence from the victim and crime scene, should it exclude Defendant
as the source, would be materially relevant to Defendant’s continually professed

claim at trial that he did not commit the' crime, would tend to corroborate

- Defendant’s alibi witnesses and would otherwise undermine the credibility of.

the State’s theory of the case.

Procedural History of the McMillen Case
On May 15, 1990, Defendant was Charged by the Sangamon'County State’s

Attorney with the capital offense of first de gree murder and the armed robbery

 and attempted aggraVated kidnapping of Melissa Koontz. (C.9) Also charged

With these crimes were Gary Edgington and Donald Johnston (July 16, 1991 Txr.
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p. 45: Opening Statement of State’s Attorney Donald Cadigan).® A juvenile,
Danny Pocklinéton, was also charged, but found unfit to stand trial. (J une 10,
1991 Tr., p. 22)
On June 24, 1989., Melissa Koo_.ntz’s vehicle was discovered at about 11:50
p.m.,. about 16-17 miles west of Springfield and about 3 miles squth of New
Bérlin, on a county road cpmmonly known as the New \Berhn to Waverly
' blacktop. The Vehicle_was abandﬁhéd in the middle of the scuthbound traffic
lanes, with i_ts headlights on, the keys in the ignition and the engine turned off.
No one was found tb, be around or in the aréa of the vehicle. (July 16,199 1, Tr.
pp.94-95: Testimony of Deputy Al Sample; July 17 ,: 1.991 Tr. p. 202: Testimony B
of Detective David T. Leonard) The vehicle was discovered about an hour after
Melissa Koontz was last seen alive at ai)out 10:06 p.m. leaving from her place
of empioyment at a grocery stolre in Springfield, Nlinois. (Id; July 16, 1991, Tr. |
pp'. 89-92: Testimony of Vicki Wasilewski) The vehicle was also obserx;ed by a

passer-by in this location and in that condition at sometime between 10:08 p.m.

-~ and 10:18 p.m. (July 17, 1991 Tr. pp.43-49: Testimony of Daniel K. Thomas)*

3People of the State of Illinois v. Donald Johnston, Sangamon County Circuit
Cpurt Docket 89-CF-368. ' :

“The testimony of this State’s witness coupled with the time the State’s witness
had Melissa Koontz leaving work would mean, according to the State’s theory of the
case, that Ms. Koontz would have had to have traveled to the location on the Waverly
blacktop, had her car stopped and been abducted from the area all in a span of about
13 minutes. Given that the car was located about 16+ miles from Springfield, this
testimony by itself would make the State’s theory of the case simply implausible.

. Page 7 of 220 Sangamon County No. 90 CF 328
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" A week later, on July 1, 1989, the fully clothed body of Meiissa Koontz
was diséovered in a cornfield adjacent to a Sangamon County road southwest
of the City of Springfield, é loc;ation about 2.5 miles from her place of .
employment. (July 17, 1991, Tr. pp. 202-03::Téstiinony of Detective David
Leonard; July 16, 1991 Tr. pp 103-06: Testimony of -Susan Matteson:
FOIA##423-24: Report of Asst. Chief Terry L. Castleman) The autopsy of
Melissa Koontz’s body revealed eighteen wounds, including multiple wounds to
the chest region and wounds to her back, arms and hand. Although preciée
caus.e of deathwasstate d té be undetérmin'ed due to postmortem decomposition, |
cause of ‘death was stated to be “strqﬁgly consistent with severe ex.ternal and
internal hemorrhage” due to penetrating stab-cutting wounds to .the heart, the.
other stab-cutting wounds beihg non-fatal. The autopsy sﬁated that the
instrument causing these wounds was “consistent with a knife”. The autopsy
could not rule out “neck trauma followed by severe hemorrhage”'.' The autopsy
revealed no evidence of sexual assault; but because of decomposition it could not
be determined whether or not seminal fluid was present. (J ulj 17,1991

Tr. pp.3-42: Testimony of Dr. Grant C. Johnson)®

5As indicated at paragraph 6 of the Affidavit of William R. Clutter, the
Downstate Innocence Project has obtained the autopsy report of Dr. Johnson.
References are made to the autopsy report throughout this Motion. Due to the graphic
nature of the autopsy report it is neither appended to this Motion nor to the Affidavit
of William R. Clutter, however Defendant’s counsel will make this autopsy report

~ lavailable upon request to'the Court and to the State.
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9. Defendant was tried for the charged crimes.e. On July 22, 1991, a jury found |

| Defendant guilty of all charges and eligible for the déath sentence‘.7 (C. 1128)
On December 3, 1991, after a jﬁry trial on the issﬁe of the death sentence,
Defendant was sentenced to a term of natural life in prison on the murder
charge.? (C.361) On January 14, 1993, Defendaht’s conviction was affirmed on
appeal. People v. McMillan, 239 I1l. App. 3d 467, 607 N.E.2d 585 (4™ Dist.
1993). Defendant was denied leave to appeal to the Tlinois Supreme Court. |

| People v. McMillan, 152 111.2d 571, 622 N.E.2d 1219 (111 1993);

10 | On Novem-berv 12, 2003; Defendant ﬁled.a bro se Petition for Executive

Clemency® with the Illinois Prisoner Review Board, asserting a claim of actu{al

innocence. (Illinois Prisoner Review Board Docket No. EC24726) On July 12,

éUnlike Defendant who continually protested his innocence, Edgington confessed
his involvement in the crime (FOIA#199: Det. Leonard Report on Edgington taped
confession) but then went to trial (before Defendant was tried) and was convicted by
a jury of the murder of Melissa Koontz. (People v. Gary Edgington, Sangamon County
Circuit Court Docket No. 90-CF-328; July 17, 1991 Tr. pp. 196-97: Testimony of
Detective David T. Leonard) Although cooperating with the State prior to his trial, and
even though he had much to gain given that he was facing a sentence of either natural

_|life or the death penalty, Edgington never testified against Defendant.

" Due to extensive pre-trial publicity Defendant’s trial was moved to Peoria,
Ilinois. (June 11, 1991, Tr. p.2: Ruling of Judge C. Joseph Cavanagh)

8 No sentence was imposed on the armed robbery or the attempt aggravated
kidnapping charges. (C. 361)

*Defendant was aséisted by another inmate who wrote the petition for him, as
Defendant could neither read nor write very well. See Affidavit of William R. Clutter,

‘|par. 28.
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11.

12:

2006, Governor Rod Blagojevich denied the petition. (Illinois Prisoner Review
Board DocketA No. EC247 26) | |

After Defendant’s conviction, Johnston pled guilty to an amended charge of
armed robbery pursuant to a négotiaﬁed plea and on October 28, 1991, recéived
a15 year sentence. People v. Johnston, Sangamon County Circuit Court Docket

89-CF-368. -

Defendant’s Identity Was The Issue At Trial And

Defendant Contested His Guilt At Trial

The State’s theory of the crime, as established by Donald “Goose” Johnston, the

State’s only alleged occurrence witness, was that Defendant, Edgington,

~ Johnston and Dahny Pdcklington all left Mary Pocklington’s house in Modesto,

' driving to Springfield in Mary Pocklingtéh"s car to.get more beer and planning

on stopping the first vehicle they saw to rob the occupant for beer‘money; that
Defendant and Edgington stopped Melissa Koontz’s Vehicie by Waiving it downb
from the roadway, stabbed her in the érm,_ abducted her, drovg away with her |
in Pocklington’s car and then murdered her. (July 16, 1991, Tr. pp. 45-61:
Opening Statement of State’s Attorney Don Cadigan). Defeﬁdant’s identity as
“the perpetrator of the crime was the issue at trial and Defendant contested his

guilt at trial.
A. Physical Evidence: Other than evidence of a necklace by which thel

State sought to circumstantially tie Defendant to the crime, the State presented
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no other physical evidence or forensic evidence at trial linking Defendant to the
crimes charged. As discussed below, the necklacé evidence was extremely
‘_circumstantia'l as it related to Defendant and, aé indicated by informationin the
case investigation records, the necklace evidence was extremely suspect.

" No Blood Evidence: Although the State’s key witness Johnston
testified that Defen&nnt stabbed Melissa Koontz in ‘phe roadway and dragged
her into the Po'cklingtoncar (July 17, ‘1991, Tr. pp. 68-74: Testimony of Donald
Johnston), no blood evidence was found in Melissa Koontz's vehicle or on the

| roadway where tne abduction and initial stabbingwas alleged to have occurred.
(July 17, 1991, Tr. pp. 147, 150, 153-155: Testimony of ISP Crime Scene
Téchnician Paul Schuh; Jul_y 16, 1991 Tr. p. 101; Testinlony of Deputy Al
' Sample) .Althnugh the police photographed Mary'Pocklington’s car on July iz,
1989 (FOIA#39: Report of Deputy Brian Walker) and had inspected her car
~ when it was sitting in front of her r.esidénce‘ (see Affidavit of William R. Clutté'r,
at par. 21),"° the State presented no physical or forensic evidence of the
presence of blood in Pocklington’s car into Which car the State’s occnrrence,
witness Johnston testified Melissa Konntz was dragged, while bleeding from a

stab wound, and driven away in by Defendant and Edgington.

1°See Exhibit 7 to the attached Affidavit of William R. Clutter, being a video and

transcript of an interview of Mary Pocklington by the Downstate Innocence Project in
which she indicates that the pohce searched her car.
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No Evidence of Missing Money: Although the State’s key witness,
J ohnsf,on, claimed that the abduction was motivated by é desire to rob Melissa

Koontz to get beer money (July 17, 1991 Tr., pp. 63-65: Testimpny of Donald

Johnston), there was no evidence of any missing money from her car. The first

police officer to find the abandoned car observed no indications of any struggle
at the crime scene and found Melissa Koontz’s purse in the vehicle, but he did
not recall seeing any money in the purse. (July 16, 1991, Tr. p. 95, 102-03:

Testimony of Deputy Al Sample) ' The officer’s radio report stated: “Money in

" the purse, loose money inside the car” and “all her possessions that we are

aware of are accounted for in the car.” (FOIA##307, 316: Deputy Sample &
Dispatcher radio transcript) The report of ISP Crime Technician Schlih and his

photographs of the car shdwed_ that there wasp apér mohey in the ashtray ih the

middle console. (FOIA# 1042: Techmician Schuh Crime Scene Report)'

Sangamon Cé}lnty Sheriff's Deteétive Hinsey’s June 25, 1989 report of interview
with the Koontz family recited that the Koonti family found the car and its - |
contents to be in “normal condition,” that there was money in the ésh tray “as
normal 'practice”; that Melissa Koontz carried little if ény money iﬁ her purse,
the checkbook in her pﬁrse appeared in good order; and her ATM card was
preserit in her purse. Melissa Koontz's purse contained an ATM deposit slip
indicating that she had deposited her whole paycheck that mbrning. (FOIA#

274-277: Report of Det. S. Hinsey)
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